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“l now teach and write about ppb and manure management. We never
thought thirty seven years ago [in 1970] that we would be involved in an
environmental law that has matured, become hybrid in strategy, be so tech-
nical—and perhaps for many less exciting. Perhaps the technical nature of
domestic law explains in some part the growing interest in international
environmental law. . . . I am not an historian, but | am a relic of environmen-
tal law, or put more kindly, a source of oral history about this law.”?

The purpose of this paper is to locate the emergence of environmental law in
the United States within the historical context of the 1960s and beyond. It is
important to do so because many believe that federal regulation of environmental
quality did not exist prior to 1970. “U.S. environmental policy prior to 1970
included over seven decades of experience in managing the environment as a
natural resource base, but almost none in the regulation of environmental quality,”
leading environmental policy analyst Richard Andrews points out. “Federal
management of public lands and waters was well established, as was the federal
role in funding major public infrastructure. . . . In contrast, federal authority to
protect public health, safety, and environmental quality was limited.”®

This paper will first set the historical context of post-WWII American soci-
ety, and secondly sort out the legal factors by examining how law professors have
discussed the historical emergence of environmental laws. After trying to relate
the legal factors with other broader socio-cultural factors, the paper will conclude
that various environment-related events, issues, and factors in the 1960s contrib-
uted to the birth of environmental law. Indeed, there is a long-standing journalistic
tendency to locate environmentalism’s beginning with the publication of Silent
Spring and with Earth Day but to see nothing between 1962 and 1970. Although
a limited number of works counter this tendency stressing its longer term roots,
they fail to examine the relationship between socio-cultural events in the 1960s
and the early emergence of environmental law.
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The year 1970 has been widely considered as a great watershed in the history
of the United States as well as of environmentalism. The year was marked by a
variety of important events, including the National Environmental Policy Act
(NEPA),* the birth of academic programs focused on bringing interdisciplinary
knowledge to national needs (e.g. the Social Ecology Program at the University of
California, Irvine), and the first Earth Day,® just to name a few. Indeed, many
consider the 1970s as the environmental decade and the year 1970 as the great
beginning.

However, many questions remain unanswered. For instance, while NEPAis
now considered to be the most sweeping environmental law ever passed by the
United States Congress, as A. Clay Schoenfeld points out, nearly every major
U.S. newspaper at the time failed to report the passage of the act. Why was there
such media inattention?®

Another question is: what prompted the dramatic transformation from pub-
lic inattention to hyper attention? In fact, then as well as now, many wondered
how and why such historical changes occurred. For example, as early as 1970,
Barry Commoner commented that the “swift” emergence of environmental prob-
lems “astonished” most of the American public:

The sudden public concern with the environment has taken many people by
surprise. After all, garbage, foul air, putrid water, and mindless noise are
nothing new; the sights, smells, and sounds of pollution have become an
accustomed burden of life. To be sure, the mess has worsened and spread in
the last decade, but not at a rate to match the dramatic, nearly universal
reaction to it that has hit the country in the past year.”

While pollution clearly demanded action, Commoner argued, it was not so clear
how the environmental issues and movement came about.

Not only social commentators but also legal scholars noticed a sudden change
in historical currents. For instance, Richard Lazarus, a law professor at Georgetown
University, looks back to 1970 and comments that in “a relative blink of an eye
for the lawmaking process in most moments of history, the legal landscape trans-
formed completely.” While a few isolated states were making some efforts and
common law property and tort doctrines were invoked on behalf of environmen-
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tal concerns, he argues, “prior to 1970, environmental protection law in the
United States was essentially nonexistent . . . there was nothing even remotely
resembling a comprehensive legal regime for regulating pollution of the air, water,
or land.” Lazarus sees no historical precedence in the 1960s:

There was no national clean air legislation, no federal clean water act pro-
gram, no hazardous waste or toxic substance laws. There was not even a
federal environmental protection agency prior to the 1970s (and virtually
no state agency analogues). The federal pollution control authorities that
did exist were greatly fragmented amongst several agencies, and they pos-
sessed relatively weak statutory powers, much of which consisted of little
more than providing financial and technical assistance to state and local
governments.®

In theory, Lazarus continues, environmental law should never have happened,
partly because politicians gain little by enacting laws that ask people to pay for
benefits they may not experience. In addition, there was a high probability that
environmental law might contribute to economic decline.®

Meanwhile, a few historians of the 1960s have recently come to lament the
fact that people have not thus far done enough to place this seemingly abrupt
emergence of environmentalism in the context of the times. While the historical
work on the 1960s generally trivializes the environmental movement, the litera-
ture on environmentalism ignores the political, social, and cultural history of the
sixties. For instance, Adam Rome, a historian at Pennsylvania State University,
points out that some “histories of the decade fail even to mention Rachel Carson’s
Silent Spring—a best seller in 1962.” He attributes the reason to the historians’
framework of analysis. The concerns of the New Left, Rome argues, have deter-
mined the basic framework of analysis for most historians of the sixties:

Although scholars have begun to incorporate the rise of the New Left into
the narrative of the period, the issues that preoccupied the decade’s radicals
still receive the most space. Because relatively few new leftists cared about
the environment until 1969 or 1970, the literature on the sixties overlooks
the growing concern about environmental issues before then.?

He concludes that “No history of the sixties considers in detail what the environ-
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mental movement shared with the antiwar movement, the civil rights movement,
or the feminist movement.” **

However, there are a few exceptional attempts to integrate environmental-
ism into the story of the 1960s. Yet the works typify the above stated problem
because they emphasize that environmentalism “stood out as a legacy of the
reform spirit of the 1960s” but devote only a handful, out of nearly 800 pages, to
environmental issues. There is then a missing link between the 1960s and
environmentalism, which is the subject of inquiry of this short article.*> Our
attempt is to locate the emergence of environmental law as an academic field
within the context of the 1960s and ultimately with broader historical currents.

While there have been a limited number of such inquiries, there is some
speculation on the question of how dramatic transformation came about. For
example, Lazarus looks into the judicial factors in explaining the emergence of
environmental law in the latter half of the 1960s.%* Another legal scholar, Joseph
L. Sax of the University of California at Berkeley, speculates with the following
three legal factors: inadequacy of the common law, lack of judicial oversight, and
the disparity of “standing.”** When Sax began his legal career at the University of
Colorado Law School in 1962 where he taught water, mining, oil and gas law, they
were all private law subjects. In other words, as the following pages will make
clear, they concerned the property rights and contractual relationships of those
involved with the relevant resource. And those who sought to protect natural
resources had little access to the courts. This so-called “standing disparity”
initiated his pursuit of public trust doctrine in the 1960s: placing limits on the
private use of certain public natural resources.”

It was during the preceding decade, the 1950s, when the Cold War, the dawn
of the nuclear era, and the Sputnik-initiated space age pushed science and technol-
ogy to the forefront of public policy. But popular protests over fallout from
atomic-bomb tests combined with outrage over the destruction of wildlife by
pesticide poisoning, and a growing awareness of an exploding worldwide popula-
tion, sparked a major environmental movement in the 1960s. These historical
trends ultimately helped give birth to the new academic field of environmental
law.
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Environmental historians have argued that the post-war era marked a major
shift from “conservation” to “environmentalism.”*® For example, after 1960,
Roderick Nash points out, old-style utilitarian or resource-oriented conservation
decreased in importance relative to environmental quality. In the United States
the focus expanded to include not only scenic and recreational amenities but also
the health of the habitat. As an indicator of this change, the term conservation lost
favor to environmentalism. Along with environmentalism, “ecology” became a
household word. Few could define it correctly as the study of the interrelation-
ships between organisms and their environment, but many associated it with
“sacred” connotations.’

Why the elevation of environment and/or ecology to sacred status in Ameri-
can thought? According to Nash, one dynamic was the broad questioning of
traditional ideals and priorities known as the “counterculture.” If traditional
Americanism stressed growth, competition, and affluence, the new one empha-
sized stability, community, and simplicity. 8

Another force was fear. It was not the pre-WWII fear of running out of
useful resources that had inspired the utilitarian conservationists of the Progres-
sive and New Deal eras of the early twentieth century. Neither was it the fear of
making the world ugly that played a major role in aesthetic conservation, preser-
vation, and the early calls for environmental quality. The new fear developed
from an understanding of ecology.*®

Critical understanding was initiated by one revolutionary work. Rachel
Carson published Silent Spring and the contemporary environmental movement
exploded. Carson eloquently narrated a warning:

There was a strange stillness. The birds, for example—where had they
gone? Many people spoke of them, puzzled and disturbed. The feeding
stations in the backyards were deserted. The few birds seen anywhere were
moribund; they trembled violently and could not fly. It was a spring with-
out voices. On the mornings that had once throbbed with the dawn chorus
of robins, cathirds, doves, jays, wrens, and scores of other bird voices there
was now no sound; only silence lay over the fields and woods and marsh.?

Carson graphically described the transformation of life after the introduction of
radioactive fallout from atomic-bomb testing and as a result of the widespread use
of pesticides such as DDT, totally new to biologic experience:
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The rapidity of change and the speed with which new situations are created
follow the impetuous and heedless pace of man rather than the deliberate
pace of nature. Radiation is no longer merely the background radiation of
rocks, the bombardment of cosmic rays, the ultraviolet of the sun that have
existed before there was any life on earth; radiation is now the unnatural
creation of man’s tampering with the atom. The chemicals to which life is
asked to make its adjustment are no longer merely the calcium and silica and
copper and all the rest of the minerals washed out of the rocks and carried in
rivers to the sea; they are the synthetic creations of man’s inventive mind,
brewed in his laboratories, and having no counterparts in nature.?

In the following year, President John F. Kennedy helped to alert Americans to the
environmental crisis through his persuasive introduction to Stewart Udall’s im-
portant book The Quiet Crisis:

The history of America is, more than that of most nations, the history of
man confronted by nature. Our story has been peculiarly the story of man
and the land, man and the forests, man and the plains, man and water, man
and resources. It has been the story of rich and varied natural heritage
shaping American institutions and American values; and it has been equally
the story of Americans seizing, using, squandering and, belatedly, protect-
ing and developing that heritage. In telling this story and giving this central
theme of American history its proper emphasis and dignity, Secretary [of
the Interior Stewart] Udall puts us all in his debt.?

Kennedy’s assessment pointed to declining environmental standards and stressed
the need for an expansion of the concept of conservation to meet the crisis:

The modern American record in conservation has been brilliant and distin-
guished. It has inspired comparable efforts all around the earth. But it came
justintime in our own land. And, as Mr. Udall’s vivid narrative makes clear,
the race between education and erosion, between wisdom and waste, has
not run its course. . . . The crisis may be quiet, but it is urgent. We must do
in our own day what Theodore Roosevelt did sixty years ago and Franklin
Roosevelt thirty years ago: we must expand the concept of conservation to
meet the imperious problems of the new age. We must develop new instru-
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ments of foresight and protection and nurture in order to recover the relation-
ship between man and nature and to make sure that the national estate we
pass on to our multiplying descendants is green and flourishing.

Furthermore, examining the way a series of news media events, capturing the
attention of the American public in the 1960s, played out can partially explain the
dramatic transformation which led to the birth of environmental law. They
ultimately culminated in the enactment of NEPA in January 1970 as well as the
first Earth Day three months later. Certainly to be included in those triggering
events are, Lazarus argues, the above mentioned publication of Carson’s Silent
Spring, the “burning” of the Cuyahoga River in Ohio, and the 1969 Santa Barbara
oil spill off the California coast, all subjects of considerable news coverage.?

The heavily polluted Cuyahoga River in Cleveland, Ohio, caught fire on June
22,1969. While this river had historically caught fire many times since at least
1868, few had paid any attention partly because rivers, canals, and harbors in
various places in the United States, including Buffalo, Baltimore, Houston, and
Detroit, also regularly caught fire. Furthermore, when the fires were covered in
the newspapers, as media historian Mark Neuzil points out, “the news frame was
not one of a dirty river, but inadequate fire protection services.” The lunch time
blaze in 1969 was treated as routine by the authorities and local media. The
Cleveland fire chief was not called, and the regular crew had the fire under control
in less than half an hour. Photographers from the Cleveland Plain Dealer and the
Cleveland Press arrived after the fire was out. After all, there was no loss of life
or injuries. That might as well have been the end of the news coverage.®

Amonth later, however, Time magazine ran a story on the fire. With a photo
from a 1952 fire, it declared “Some river! Chocolate-brown, oily, bubbling with
subsurface gases, it oozes rather than flows.”?® Another national publication,
National Geographic, matched the story from Time in a news frame with earlier
reporting about pollution in Lake Erie, into which the Cuyahoga River fed, as well
as other national environmental news of the day, particularly the January oil spill
near Santa Barbara, California.?” Only weeks before the fire, as Neuzil points out,
Congress had debated the National Environmental Policy Act and politicians
were in the middle of a debate over what would become the Clean Water Act. “In
sum, a coalescence of interests created media attention where little had existed
before. In this instance, the media played a critical role in setting the tempo at
which policy formation took place.”?
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Many credit the 1969 Santa Barbara oil spill with igniting the environmental
movement. Over eleven days, 200,000 gallons of crude oil spilled into the channel
froma disabled oil rig. In the aftermath, 3,600 birds were dead along with ten seals
and dolphins and countless fish and marine invertebrates. Critics pointed to the
inadequacy of federal regulations and focused on a government unresponsive to
the needs of nature. A local activist environmental law organization quickly
formed: Get Oil Out (GOO). The founder called for the public to reduce its
driving, to destroy credit cards from oil companies, and to boycott gas stations
associated with offshore drilling companies. Some 100,000 signatures were gath-
ered for a petition to ban offshore oil drilling.

In response to these warnings, during the 1960s and 1970s, numerous envi-
ronmental laws were passed. They regulated pesticides, set standards for clean
air and water, preserved wilderness, marine mammals, and endangered species,
and established procedures for waste disposal. One of the most sweeping of the
new laws, NEPA, was signed into law on New Year’s Day 1970 by President
Richard Nixon.

Although the preamble sets out goals designed to ensure a safe, healthful
environment, NEPA’s most significant requirement is the mandating of an envi-
ronmental impact statement (EIS) for every proposed major federal action that
would significantly affect the quality of the human environment. Duplicated by
state legislatures throughout the country, these procedures and reports have
altered or mitigated many proposed local and federal development projects. With
a new recognition of a threatening population bomb, urbanization, industrial
expansion, resource exploitation, and technological advances, the environmental
movement was born and ultimately the field of environmental law was given
birth.

\Y

How do law professors examine the historical emergence of environmental
laws? “Law schools’ professional presentism . . . impedes historical analysis,”
argues a former U.S. Supreme Court Fellow, Karl Brooks, now associate profes-
sor of history at the University of Kansas. He adds, “Employed to teach (usu-
ally) the law as it is or (occasionally) might be, but rarely the law as it came to be,
legal academics privileged the contemporary at the expense of the historic.” Brooks
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cites John-Mark Stensvaag’s law textbook which reads “In 1969, scarcely anyone
perceived that a separate body of law even existed” and thus “a law school course
in the subject of environmental law would have been most unusual.”?

It was this type of “unusual” course that was first taught in 1969 by then
University of Michigan Law School professor Joseph Sax. Looking back at the
year when environmental law was in its infancy, Sax recalls, “there was at least
one thing that everyone understood.” That was the fact that “the traditional
common law remedies were utterly inadequate to deal with contemporary envi-
ronmental problems, and a whole new body of law—indeed a new conception of
law—was needed.”*

Here he lists the three legal factors which led to the emergence of environ-
mental law. The first problem was the inadequacy of tort, one of the common law
principles. While environmental threats had to be addressed prior to their doing
harm, tort law dealt with after-the-fact remediation of harm. Sax argues that such
hazards as pesticides threatened public resources like wildlife populations, while
actions such as private nuisance and trespass protected private property rights.
Also, while pollution was caused by many actors over many decades, tort rem-
edies demanded proof of causation. This prevailing attitude toward private
property rights was indeed a substantial obstacle to environmental progress.
That was why he sought ways to solve the problems by initiating environmental
law teaching at Michigan.*

The second problem was the inadequacy of judicial oversight to ensure both
legislative and executive branches compiled with environmental demands. For
example, the United States Army Corps of Engineers or the Bureau of Reclama-
tion had caused many of the environmental problems that needed to be addressed.
They included over-building of massive dams and water-conveyance systems
without considering the ecologically negative effects. Meanwhile, existing regula-
tory laws lacked substance. For instance, as Sax lists, “pesticides were regulated
only for the accuracy of their labels. Automobile emissions were uncontrolled.
Public lands were dominantly given over to industrial activities such as mining,
cattle grazing, and timber harvesting.” He also points to the problem of urban
transportation cutting through parks and residences as the cheapest way to meet
increased demand.*®

Last but not least, Sax saw the most significant problem in a legal system
which further victimized an already victimized public who were threatened “with
long-term health risks from hazardous air emissions, polluted rivers, and leaking
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waste dumps, and with the diminution of biological diversity, and destruction of
recreational opportunities.” They were blocked from taking any legal actions
themselves because “(unlike the polluters) they had no conventional legal inter-
ests such as a property or contract right that the law was accustomed to protect-
ing.” Sax provides a couple of examples:

To assert a legal interest in protecting the survival of the peregrine falcon or
the grizzly bear was to be seen as a busybody. To complain about contami-
nation was to be dismissed as a scientific naif. And if by some near miracle
one did get a foothold in a court or an administrative proceeding, the re-
sponse was a tidal wave of motions, objections, depositions, and all other
legal techniques of the war-of-attrition.®

The urgent need to take a preventive stance as to environmental hazards, the
need to equip the public agencies to do the work, and the difficulties and costs of
obtaining information were the three major obstacles that helped to initiate “far-
reaching and fundamental legal reform,” concludes Sax, which “led to the enact-
ment of the National Environmental Policy Act.” “The notion that ordinary
citizens could go to court,” he continues, “even though they did not have owner-
ship of the resources they were trying to protect, was embodied in a variety of so-
called citizen suit provisions.”*

Indeed, Sax had a huge influence on the law. His writing has been cited by the
Supreme Court nine times, by federal appellate courts seven times, and by thirty
state supreme courts. His scholarship not only identified the obstacles to envi-
ronmental protection law but also historical common law traditions to be used to
address these concerns. Furthermore, he participated in the meetings that led to
the creation of the Environmental Law Institute, the launch of the Environmental
Law Reporter, and the legislative proposal that would eventually become NEPA
in 1969. Thus, in short, Sax was said to have helped launch the “environmental
decade.” The task of environmental law scholars today, Lazarus of the Georgetown
Law Center urged, is to safeguard the legal architecture that legal scholar Sax’s
work helped inspire.

In response to the above stated problems, the judicial branch played a critical
role in solving them. The courts had indeed a crucial function and acted in
collaboration with or sometimes independent of Congress. According to Lazarus,
many judges viewed environmental lawsuits as akin to the civil rights suits:
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... proper occasions for heightened judicial attention on behalf of societal
concerns likely to be given short shrift in the democratic process. Those
judges, accordingly, sought to relax “standing” barriers that might otherwise
restrict judicial access for environmental citizen suits. They sought to
apply more exacting standards of judicial review to ensure that environmen-
tal concerns were not ignored by executive and legislative branch
policymakers. In addition, they frequently read more into the meaning of
the statutes than many lawmakers likely had specifically contemplated
when voting in favor of their passage.®

The courts issued many sweeping pro environment opinions. In so doing,
they resurrected the Rivers and Harbors Act of 1899, transforming it into a
modern tool for pollution control. For example, the Standard Oil Company was
indicted for discharging 100-octane aviation gasoline into navigable waters, St.
Johns River, in violation of the proscription in Section 13 of the Rivers and
Harbors Act against discharge therein of “any refuse matter of any kind or de-
scription.” The District Court dismissed the indictment on the ground that
“refuse matter” does not include commercially valuable material. In United States
v. Standard Oil Co., the Supreme Court concluded that the discharge of commer-
cially valuable gasoline into navigable waters is encompassed by Section 13 of the
Act:*

(@) Petroleum products, whether useable or not, when discharged into
navigable waters constitute a menace to navigation and pollute rivers
and harbors.*

(b) The Rivers and Harbors Act of 1899 was a consolidation of prior acts
which enumerated various pollutants and impediments to navigation,
drawing no distinction between valuable and valueless substances; the
term “refuse matter” in the present Act is a shorthand substitute for
the exhaustive list of substances found in the earlier Acts.®

(c) The word “refuse” includes all foreign substances and pollutants ex-
cept, as provided in 13, those “flowing from streets and sewers and
passing therefrom in a liquid state” into the watercourse.®

The courts also created out of a single sentence of NEPA a judicially enforceable
strict procedural requirement that has transformed governmental decision making
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affecting the natural environment. They also seized upon incidental statutory
preamble language of the Clean Air Act to justify a comprehensive program for
the prevention of significant deterioration of air quality. The courts likewise read
long overlooked statutory terms in the Forest Service Organic Act of 1897 to
conclude that most clearcutting of national forests was unlawful, thereby prod-
ding Congress to enact comprehensive and far more environmentally favorable
national forest management legislation. These judicial rulings also had the practi-
cal effect of providing the environmental community with political leverage,
argues Lazarus.®

However, many environmentally minded groups were frustrated because
they were “unable to move the system, to make it respond, to force environmen-
tal protection,” as co-founder of the Environmental Defense Fund (EDF) Charles
Waurster pointed out.** Agroundswell was building in response to Rachel Carson’s
writing, augmented by public revulsion at the calamities of the 1960s. Thus, it
was natural that, in 1967, three scientists living on Long Island and a fourth in
Michigan, who were as alarmed as Carson had been by the effects of DDT on
wildlife, conceived of a new way to put these concerns into motion. They formed
EDF, joined with an attorney, and became the first group to take scientific evi-
dence into the courts to achieve environmental goals. With support from the Ford
Foundation through National Audubon’s Rachel Carson Memorial Fund, EDF’s
founders brought case after case seeking to replace DDT with pest control meth-
ods less dangerous to wildlife. Before they were through, their efforts would lead
to the nationwide banning of DDT and to the first established precedents of
environmental law.*

In addition, there were early inroads for the federal framework. They in-
cluded laws governing transportation and historical preservation. Section 4(f) of
the 1966 Department of Transportation Act declared a national policy that spe-
cial effort should be made to preserve the environment. Section 4(f) covered land
consisting in part, of publicly owned parks, recreational areas, wildlife and water-
fowl refuges, and all historic sites:

It is hereby declared to be the national policy that special effort should be
made to preserve the natural beauty of the countryside and public parks and
recreation lands, wildlife and waterfowl refuges, and historic sites. The
Secretary of Transportation shall cooperate and consult with the Secretar-
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ies of the Interior, Housing and Urban Development, and Agriculture, and
with the states in developing transportation plans and programs that in-
clude measures to maintain or enhance the natural beauty of the lands trav-
ersed.®

It continues, “After August 1968, the secretary (of transportation) could not
approve any program or project that required the use of affected publicly owned
lands “unless (1) there is no feasible and prudent alternative to the use of such
land, and (2) such program includes all possible planning to minimize harm.””
Two years later, the Federal Aid Highway Act of 1968 declared again a national
policy of preservation of natural beauty of the countryside and public park and
recreation lands, wildlife and waterfowl refuges, and historic sites.*

Examining these legal precedents, one may conclude that the term “environ-
mental law” was recent but that very little new law existed in this new field.
Between 10 and 11 September 1969, for instance, over seventy-five practicing
lawyers, law professors, conservation-groups, and law-makers gathered in
Warrenton, Virginia, for a two-day conference on law and environment. This
“Airlie House” conference did not assume environmental law as a newcomer and
most of its participants presumed the field already existed, Brooks argues. “None
of the law faculty defined an environmental law problem that needed their solu-
tion as the absence of law to be taught and analyzed,” Brooks concludes, “By the
dawn of the ‘environmental decade,’ citizen litigants and their attorneys had
already realized courts’ potential to halt both public and private projects that
threatened environmental quality.”*

That law is for lawyers, however, is a popular misconception. Admitting the
important historical role the judicial branch and legal professionals played, as
legal historian William Hurst argues, law was a product of society not simply of
lawyers. Explaining how and why American environmental law emerged in the
postwar years, as Brooks argues, encourages J. Willard Hurst’s fundamental
explanatory principle: “a genuine history of law must interpret the civic, com-
mercial, and cultural life of the people who made the law to be used.” Thus, the
following pages will sort out the process of law entering a period of rapid change,
as the beneficiary of growing public interest.*
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Public concern, during the 1940s, about the techno-military effects fused
with those of organized nature-preservation groups and with more general public
demand for outdoor recreation to form a mass movement of great strength and
political diversity. The simultaneous revolutions in atomic energy and organic
chemical technologies were first welcomed as “modern” benefits, but then they
ignited an unparalleled backlash of public outrage against their risks to ecological
processes, living species, and human health. Therefore, by the end of the 1960s,
a diverse range of constituencies representing previously separate aspects of
environmental protection—such as pollution abatement, radiation and pesticide
control, nature preservation, and protection of national parks and other areas of
natural beauty—coalesced into a broad movement demanding changes in both the
substance and the process of environmental policy.

The postwar years were a time of unprecedented expansion of industrial
production, mass consumption, and suburbanization, and the rise of general afflu-
ence. Inturn, these forces produced powerful and conflicting political pressures,
as demand rose both for material goods and for environmental amenities threat-
ened by their production. On the one hand, both military and consumer demand
reinforced the economic power and political influence of the resource extraction,
manufacturing, and construction industries. On the other hand, their expansion-
ary success galvanized opposition from a public that now sought to enjoy envi-
ronmental amenities as well as consumer products.*

This conflict intensified with the concurrent rise of several separate sets of
political forces which ultimately converged into the broader alliance of the mod-
ern environmental movement. One force was the revitalization and political
mobilization of the landscape preservation groups, most notably the Sierra Club
but also the National Audubon Society, the Izaak Walton League, and others. A
second force was the emergence of a far broader mass demand for outdoor recre-
ation and tourism, and of specific economic interest groups. They were the
American Automobile Association, recreational vehicle equipment manufacturers
and outfitters, and park concessionaires, among others. A third force was the
increasing influence of booming suburban governments, which sought federal
financial assistance to pay the rapidly rising costs of infrastructure to serve urban
revitalization and suburban growth, including roads, schools, housing, water and
sewer services, public transportation, and other needs. To these forces were soon
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added others, particularly a new public outrage at industrial pollution and toxic
and radioactive contamination. All of these forces would ultimately come to-
gether, when an unprecedented nationwide mass movement coalesced and de-
manded federal leadership to protect the environment.®

The “environmental era” started within the context of a broader and deeper
unrest in American society. The values and attitudes that lay behind environmen-
tal problems also produced social discontent and international disorder. Environ-
mentalism of the 1960s, as Nash argues, must be seen as drawing part of its force
from a more general cultural questioning. Indeed, it was a time for conversion and
diversion in public values.®

For example, Commoner draws the connections between the environmental
movement and other troubling issues of the 1960s such as war, racial inequality,
and poverty. At the University of Michigan, the largest environmental teach-in
took place from the 11th to the 14th of March, 1970 attended by 15,000 stu-
dents; it attracted divergent elements of American society. Michigan Governor
William Milliken and a number of municipal, state, and federal officials were
present. Speakers included scientists from the fields of biology, ecology, engi-
neering, sociology, urban analysis, and public health. Industry was represented
by officials from Detroit Edison, Ford, and Dow Chemical; and labor was repre-
sented by the United Automobile Workers. Commoner observes that the teach-
in epitomized the convergence around the environmental issue of a number of
earlier, separate concerns. Environmental quality touched all the following sepa-
rate facets of the crisis of American society:

... conservation, scientists’ responsibility for the social consequences of
science and technology, the consumer movement, the young generation’s
concern for a more humane life-style, businessman’s worries about the
impact on industrial profits, the problem of the ghetto and urban decay, the
antiwar movement, and student activism against the nation’s social and
economic system.°

Why did students on American campuses support environmental action?
One very popular view was that student interest in the environment was “apoliti-
cal” and that, as P. R. Janssen summarizes, “the new eco-activists cut across old
traditional social and political lines, bringing together such strange barricade-
fellows as short-haired athletes and long-maned hippies, the reactionary right and
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the revolutionary left.”s! This comforting view implies that ecology was truly an
issue which could unite the nation, bringing together those who had been bitterly
divided on the issues of civil rights and Vietnam.

However, some did not share this view. For example, those on the right
tended to view the environmental movement as dominated by “radicals” who had
simply taken up a new cause. April 22, Earth Day, was also Lenin’s birthday and
this prompted some to argue that leading environmentalists were attempting to
make the Green Revolution part of the Red Revolution. At the other end of the
political spectrum, the Left viewed the government-endorsed Earth Day with
suspicion, seeing it as an attempt to draw attention away from Indochina, racism,
poverty and other social problems. In short, there were a number of conflicting
images of the basis of the campus environmental movement.*

The 1960s has often been portrayed as a time of social protest and upheaval,
a time when things fell apart. This was a time of questioning and confrontation.
New issues and movements crowded the national agenda: the demand for civil
rights, the youth rebellion, and resurgent feminism, among many. Why did these
demands for political and social change occur when they did? Historians have
argued that demographic and cultural shifts were partly responsible. In the late
1960s, Christopher Sellers argues, “environmentalist’s suddenly became a politi-
cal shibboleth.” He continues, “By the first Earth Day in 1970, it included all
those concerned with the preservation of the environment (from pollution, etc.),
from those manning new or expanding regulatory agencies, to those driving the
proliferation of local and national ‘environmental’ groups, to those voicing worry
about threats from “pollution, etc.” in their own backyards.”s

Examining the convergence of divergent forces crystallizing in environmen-
talism, many ask why the ambitious agendas for social change proposed in this
period were never fully realized. Explanations are complex but one is clear; even
at the height of the protest movements, the people demanding changes in Ameri-
can society were always outnumbered by those who preferred the status quo. It
can be argued that all the protest movements shared their roots in structural and
demographic changes and shifting cultural values. And these protest movements
followed a similar pattern of progression. At first, efforts centered on the politi-
cal and judicial front. Early successes led to heightened expectations, but the next
stage—changing people’s attitudes and winning social and economic justice—
proved more difficult. They ultimately produced a backlash from those who
thought change had gone far enough, though not before lasting alterations had been

35



Forgotten Paths to NEPA

made in American society.

Thus, the 1960s was not only a confrontational and divisive decade but also
conservatism and the sense of status quo. In other words, some see the sixties as
a radical time but others counter it as fairly middle-of-the-road. Indeed, the
historiography of the decade follows this framework of reference. For example,
Rome argues, instead of characterizing the decade as a radical era, scholars have
begun to write about the period as a polarized decade when the nation divided
along ideological lines. Yet, he continues, the history of the environmental move-
ment suggests that America in the 1960s did not just divide into Left and Right.
“Though some grass-roots activists were liberal Democrats or fiery young radi-
cals, others were Republicans. . .. In many respects the environmental movement
was part of the Left—in others, however, it had more in common with conserva-
tism.”

It is understandable that environmentalists were often attacked as a privi-
leged class seeking to defend their privilege while the environmental movement
challenged the rights of property owners and the prerogatives of corporate man-
agement. Though liberal Democrats argued for environmental protection throughout
the 1960s, the cause attracted Republicans, including Nelson Rockefeller, too.
Environmentalist and antiwar activists often shared a sense of what was wrong
with the nation, yet the environmental movement had a more ambiguous relation-
ship to the other major reform efforts of the period. Though environmentalists
sometimes argued for the “right” to a beautiful and healthy environment, the
movement was scorned by many civil rights leaders. Few environmentalists in
the 1960s spoke with passion about the problem a later generation would call
“environmental justice.”%

This essay has argued that the year 1970, when not only NEPA and the first
Earth Day but also other environmentally important events occurred, needs to be
understood in relation to the foregoing decade. These events stemmed not from
the sudden concerns about pollution and other environmental problems as many
made us believe, but from broader historical trends of the 1960s. This essay, then,
looks beyond 1970 to consider the wider assemblage of events that emerged
during the preceding period. When situated within the broader context of envi-
ronmental history and politics, the once seemingly fragmented events of the
1960s can be conceived as indeed related to each other.
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